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When Does Corporate Optimism Become Securities Fraud?

Capri/Tapestry, Elon Musk/Twitter, and the line between being wrong and being fraudulent

Matteo Aliboni | Tuesday 217 April 2026



Quick test: fraud or just being wrong?

Which statement creates the most legal risk?

"Transaction expected to close in calendar year 2024."
— Tapestry/Capri executives, SEC filings 202324

2 "We believe this transaction is pro-competitive and will benefit consumers.”
— Tapestry/Capri executives

3 "Twitter deal temporarily on hold pending whether spam/ bot accounts are <5%.""
— Elon Musk, tweet, May 13, 2022
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Why This Debate Matters

Corporate Investor Bad

. Lawsuit
Statement Reliance Outcome

Guidance : -
ot : Markets react, Merger fails, Securities fraud
rojections . ) .
pro] ’ prices move forecast missed claims follow

deal updates

—

Courts then decide if it’s real deception or failed optimism
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Rule 10b-5: What Plaintiffs Must Prove

17 C.ER. § 240.10b-5 — 1t is unlawful to make any untrue statement of material fact or to omit a material fact necessary fo
mafke statements not misleading in connection with the purchase or sale of any security.

Misstatement or Omission Materiality

1 : . L pAll Would a reasonable investor view it as important?
A false statement, or a misleading omission that L .

. Would it significantly alter the total mix of
makes other statements false in context. . -
information?

Scienter Connection to a Security

Gl 1ccnt to deceive, or at least reckless disregard for 28 The statement must relate to the purchase or sale
the truth. Mere negligence is not enough of a security, not general business commentary
Reliance Loss Causation

5 Investors must have traded in reliance on the The misstatement, not general market forces,
statement. In public markets, the fraud-on-the- caused the loss when the truth was revealed to
market presumption may apply. the market

In practice, scienter and loss causation are where most cases are won or lost

&
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Why the Law Protects Some Bad Predictions

Projections & earnings forecasts

Analysts and investors understand these carry uncertainty —

Congress deliberately protected many such statements.

Merger closing timelines

"Expected to close in calendar year 2024" — Tapestry/Capti SEC
filings. Bibas: protected.

Competitive impact claims

"Pro-competitive and pro-consumer" — treated as opinion, not a
factual guarantee.

Regulatory confidence statements

"We remain confident in the merits of this transaction." — Capti.
Opinion, not fraud.

Two conditions for protection:

@Identiﬁed as forward-looking

The statement must be labeled or clearly understood as
a projection, not a fact.

@ Meaningful cautionary language

Generic boilerplate is not enough. Warnings must

identify specific, plausible risks
SEC filings.

as Capri did in its

"[The closing timeline statements| fit comfortably within
Statutory forward-looking statements — especially when
accompanied by cantionary language regarding
regulatory approval risk."

— Judge Bibas, In re Capri
Holdings, Mar. 2026
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"We believe..." Does Not Always Save You

v Wrong Opinion # Fraud

(2015) — Justice Kagan,

X Insincere / Misleading = Actionable

The basic rule

A statement of opinion is not fraudulent simply because it
turns out to be wrong.

Why the law protects opinions

The PSLRA and Ommnicare allow companies to express
genuine beliefs without constant lawsuit risk. Investors are
expected to understand that opinions carry uncertainty. .

Omnicare holding

"We believe onr products comply with all applicable laws’
This is an opinion, not a guarantee. Incorrect does not mean
deceptive.

Three ways an opinion becomes actionable

(1) It was not sincerely held.
(2) It omitted omitted key contrary facts
(3) Its wording or context made it sound like a concrete fact

Capri/Tapestry application

"We remain confident this deal is pro-competitive and pro-consumer’
Judge Bibas treated this as a genuine opinion, not a
guarantee.

Where liability can still arise

If management privately knew the opposite, a confident
public statement can become fraud.

Opinion is protected, but misleading opinion is not.
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The Real Debate: What Should Markets Be Allowed to Say?

The Case for Corporate Freedom

Markets need forward guidance

Without projections and deal advocacy, investors cannot price
securities accurately.

Fear of liability chills disclosure

If every optimistic statement risks a lawsuit, companies will say less.

Congtess enacted the PSLRA precisely to prevent this effect.

Bad judgment is not fraud

An executive who is genuinely wrong has made a business error,
not committed fraud.

Market efficiency needs candor

Capital markets work better when executives can communicate
expectations openly.

The Case for Investor Protection

Polished optimism misleads real investors

Otrdinary investors and retirement savers (as plaintiff counsel i
Pampena v. Musk put it) trade on public statements.

Powerful speakers move markets

Musk's tweet caused a ~10% single-day drop in T'witter shares.
It reached millions of shareholders instantly.

"Opinion" shields known falsehoods

Executives may present incomplete information as if it were
merely judgment, protected by the Omnicare safe harbor.

Losses are real

When markets correct, investors who relied on the eatlier
statement bear the loss.




Anchor Example: Capri / Tapestry

In re: Capri Holdings Ltd. Securities Litigation, D. Del. - Coach - Kate Spade - Michael Kors

Aug 2023

Tapestry agrees to
acquire Capri for
$8.5B ($57/share).

Executives publicly
describe the deal as
'pro-competitive

and pro-consumer.’

Merger was

expected to close by
end of 2024.

Apr 2024

FTC sues to block
the merger.

It argues the deal
would reduce
competition
between Coach and
Michael Kots in the
'accessible luxury'
handbag segment.

Commission votes
5-0.

Oct 2024

Judge Rochon
grants FTC's
preliminary
injunction.

Capri stock falls
sharply below deal
price.

Tapestry and Capri
abandon the
transaction.

Dec 2024

Investors file a

securities class
action in Delaware.

Defendants include
both CEOs and
CFOs.

Alleges
management misled
the market about
regulatory risk.

Mar 2026

Judge Bibas
dismisses all claims
without prejudice.

Timeline statements
were PSLLRA-
protected.

Competitive claims
were treated as
opinion under
Omnicare.
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The Plaintiffs' Theory — What They Alleged

The Statements Plaintiffs Challenged The Plaintiffs’ Theory of Harm

Inflation
@ These public statements kept Capti's stock price artificially high. It
"Transaction expected to close in calendar year was far above where it would have traded had investors known the
Timeline 2024." true antitrust risk.
SEC filings, earnings calls, 2023-24 Reliance
Investors who bought or held Capri shates during the class period
did so in reliance on executives' optimistic public representations.

"We believe this deal is pro-competitive and will

Competition benefit consumers.” Corrective Disclosure

Executives, multiple public appearances

truth emerged. Capri shares fell sharply, revealing the inflation.

Loss
Shareholders who sold after the injunction suffered real losses

"We remain confident in the merits of this
directly caused by the gap between what was said publicly and the

transaction."

@ When Judge Rochon granted the FTC injunction in Oct 2024, the

Confidence

concealed regulatory risk.

Capri CEO John Idol, throughout 2024

$60
: 5 52.4%
"The FIC's case fundamentally misunderstands the §50
Regulatory [ESS»A etplace.” $40 / drop

$30
Tapestry public response to FT'C suit $20
$10
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Why Capri Lost: Judge Bibas' Analysis

Ground 1

Forward-Looking Statements

PROTECTED PROTECTED DISMISSED

>

* Timeline statements fit "comfortably"
within the PSLRA safe harbor

* SEC filing warnings about regulatory
approval risk were specific, not
boilerplate

¢ The statements and the cautionary
language satisfied the statute

Key:
Meaningful cantionary langunage in
SEC filings was specific, and it
flagged actual litigation risk.

Ground 2

Opinion Statements

e “Pro-competitive and pro-consumer’
was treated as opinion under Omnicare

¢ Plaintiffs could not show the
statements were insincetre

* No evidence Capri omitted know
contrary facts

Key:
Plaintiffs could not show management
knew the FTC wonld win.

Ground 3

Scienter Failure

* PSLRA requires a "strong inference"
of scienter (intent or recklessness)

* The stronger inference was genuine
belief that they would win

* A failed litigation bet is not fraud

Key:
Appealing the injunction, supported
the inference of sincere belief
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Contrast: When a Tweet Became Securities Fraud

Pampena v. Musk
N.D. Cal., Mar. 2026

"Twitter deal temporarily on hold pending whether spam/ bot accounts are less than 5% of
users as claimed by Twitter's CEO. This is in addition to the other matters being

discussed.”

— Elon Musk, Twitter post, May 13, 2022

What happened
to the stock

e Twitter shares fell ~10% in the
single session after the tweet

e Shareholders who sold before
Musk closed the deal at original

price suffered real losses

What the
jury found

* Nine-person jury, four days of
deliberation

* Tweet was misleading and not
merely an opinion

* No broader scheme to defraud
(partial win for Musk)

* Two tweets liable but the
podcast statement was not

* Damages: $2.1B-$2.6B

Why this differs
from Capri

* Capri: formal SEC filings with
specific cautionary language about
regulatory risk

* Musk: real-time tweet to 80+
million followers, no disclaimer
attached

¢ Concrete + market-moving +
no safe harbor = liability
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This Problem Goes Beyond Mergers

Earnings Guidance Regulatory Predictions Compliance Statements

“We excpect strong O4 growth” “We expect approval by Q2 “We are in full compliance with
all applicable regulations”
This 1s usually protected Risk increases if regulators Often treated as opinion, but
unless management already had already signaled serious actionable if known problems
had contrary internal data. problems privately. were omitted.
“The deal is temporarily on hold” “We will close on time” “We are confident in onr long-term
outlook”
Pampena v. Musk established Deal advocacy is especially Statements are usually puffery
that a tweet 1s not exempt if scrutinised because unless states with enough
the statement moves markets. management 1s trying to specificity to matter to
persuade investors. investors.
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A Practical Test: Five Questions Lawyers Ask

Is it a fact, an opinion, or a
prediction?

Was it backed by meaningful
cautionary language?

Did the speaker sincerely believe
it at the time?

Did omitted facts make the
statement misleading?

Did it move the market, and
cause the loss?

Capri

Closing timeline = prediction (PSLRA).

Competitive claim = opinion (Omnicare).

Capri

YES. SEC filings contained specific
warnings about regulatory approval risk.

Capri

YES. Capri appealed the injunction,
consistent with genuine belief.

Capri

Plaintiffs could not show Capri knew the
FTC would succeed.

Capri

The stock fell after the injunction. But
plaintiffs failed on other elements first.

Musk

Tweet sounded like a factual update, not an
opinion or projection.

Musk

NO. The tweet had no built-in safe harbor
and cautionary language.

Musk

Disputed. The jury found the tweet

misleading.

Musk

Evidence suggested Musk had reasons to
doubt his stated bot justification.

Musk

~10% single-session drop traceable to the
tweet. Jury found direct market impact.
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My View

Protect Optimism, But Not Strategic Ambiguity

Corporate optimism is not fraud. But strategic ambiguity (using opinion-shaped language to convey
factual certainty to investors who will act on it) is different, and current doctrine has not fully
canght up with that distinction.

The law's current position But the hard cases are not

The policy gap is about

is defensible

the obvious lies

speaker power

Capri is correctly decided.

The PSLRA's safe hatrbor
exists for good reason: if
every optimistic statement
about a deal risks a class
action, executives will say less,
and investors will earn less.

The hardest cases sit between
advocacy and information.
Statements may be framed as
opinions, but phrased with
certainty that investors treat as
fact.

Musk illustrates how format
and reach matter: a tweet is
not a safe harbor.

A CEO with 80 million
Twitter followers moves
markets with a single post.
Current doctrine was designed
for press releases and earnings
calls.

It has not yet fully reckoned
with the era of executive
social media used as real-time
investor communications.
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So, Where Should the Line Be?

Broad protection unless present facts are false

Companies need room to advocate for deals and make projections.
Courts should not second-guess genuine business judgment. Every failed deal should not
become a jury question.

Liability when management hides contrary facts

Optimism should not be protected when insiders know it is unfounded.
The Omnicare doctrine should not apply where contradicting facts are concealed.

Stricter liability for market-moving speakers

CEOs who move markets through social media should face comparable disclosure responsibility.
Their statements move markets like formal disclosures, so, they should carry comparable
legal responsibility, regardless of format.
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Conclusion

A failed merger is not fraud by itself

01 Capri shows that a broken merger, a missed forecast, or a wrong prediction does not automatically create
securities-fraud liability.

Forward-looking statements get real protection

02 The PSLRA safe harbor is not a loophole. It requires genuine, specific cautionary language and protects
statements when they are paired with meaningful cautionary language.

Opinions are protected... up to a point

03 | Omnicare cuts both ways. It protects honest judgement, but not opinions that hide key contrary facts or
imply false uncertainty.

Format and reach now matter more

04 Pampena v. Musk shows that informal, market-moving statements can carry the same legal weight as
traditional investor communications.

Not everything is securities fraud — but some statements are closer than they look.
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